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Sir: 

This Request for Review is filed in connection with a Pre- Appeal Brief Request for Review 
and Notice of Appeal in the present application. Applicant believes there are omissions of one or 
more central elements needed for a prima facie rejection. 

As described in the instant specification, the present invention relates to playback devices 
which use data storage devices. The data storage device provides an intermittent stream and an 
environment sensor provides an output which is used to generate a “time-to-fill estimate” 324 
shown in Figure 3 of the present application. The time-to-fill estimate is related to a maximum rate 
at which the data storage device is capable of delivering data under current environmental 
predictions (page 4, lines 26-28). 

As illustrated in Figure 3 and discussed in the section beginning at the bottom of page 6 of 
the instant specification, a comparator is used to energize the device when a time-to-exhaust 
estimate 322 drops down to the same level as the time-to- fil l estimate 324 which is illustrated at 
crossover point 330 in Figure 3. At this time, the comparator causes the device to be energized. 

In the Office Action of February 20, 2007, the claims were rejected based upon Hodge et al. 
(U.S. Publication No. 2004/0252397) in view of Millikan et al. (U.S. Patent No. 6,928,039). 
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However, this combination does not show all of the elements as set forth in the pending claims. 

Independent claims 1, 15 and 24 all describe a “variable time-to-fill estimate.” This is not 
shown by the Hodge or Millikan references. In the paragraph at the bottom of page 4 of the Office 
Action of February 20, 2007, Millikan is cited as teaching, “comparing time-to-fill and time-to- 
exhaust estimates to control energization of a data storage device (col. 3, line 59 - col. 4, line 24; 
col. 4, line 55 - col. 5, line 13.)” However, this section of Millikan does not show any “variable 
time-to-fill estimate” as set forth in the pending claims. Millikan at col. 4, lines 8-21 does describe 
a fixed time period which is simply related to startup time of the CD player. 

As the cited references do not disclose all of elements of the independent claims, it is 
believed that the present application is in condition for allowance. Consideration and favorable 
action are respectfully requested. 

The Director is authorized to charge any fee deficiency required by this paper or credit any 
overpayment to Deposit Account No. 23-1123. 

Respectfully submitted, 

WESTMAN, CHAMPLIN & KELLY, P.A. 

By; /Judson K. Champlin/ 
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